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STATEMENT OF THE CASE
Nature of the Case
Pursuant to a binding agreement, Zachariah Charles Pittman pled guilty to trafficking in
heroin and the district court imposed a unified sentence of fifteen years, with five years fixed.
The judgment included an order that Mr. Pittman pay a $10,000 fine, court costs in the amount of
$285.50, plus $1,595 in restitution. After sentencing, Mr. Pittman filed an objection to the
inclusion of restitution in the judgment, asserting that the sentencing judge had waived that
amount at sentencing. The district court overruled the objection and affirmed the judgment. On
appeal, Mr. Pittman contends that the order of restitution was in error.
Statement of the Facts and Course of Proceedings
Mr. Pittman and the State entered a Rule 11 binding agreement, which was later signed
by the district judge. (R., p.205.) The terms of the agreement provided that Mr. Pittman would
plead guilty to trafficking in heroin, and admit to violating his probation in another case; the
State would dismiss a previously-filed enhancement; and the district court would impose a
fifteen years sentence, with five years fixed. (R., p.205.) The agreement also provided that
“restitution shall be submitted within thirty (30) days by the State.” (R., p.205.)
At the hearing held May 8, 2017, Mr. Pittman entered his guilty plea and the district court
imposed the agreed-upon sentence. (Tr., p.5, Ls.17-18; p.10, Ls.18-24.) The court then turned
to the question of costs, restitution and fine. The court noted the requested amount of restitution
was $1,595, and granted that request; and also imposed court costs in the amount of $285.50.
(Tr., p.11, Ls.17-24.)

1

Then the court stated, “There will be no fine in this case.” (Tr., p.12, L.1.) But after the
prosecutor, Ms. Price, informed the court that the $10,000 fine was mandatory, the following
occurred:
THE COURT:

Then, I will impose the $10,000 fine –

MS. PRICE:

So that could affect the restitution and the fines and court costs if
the Court so desires, so –

THE COURT

Are you saying I can waive the other two, but I can’t waive the $10,000?

MS. PRICE:

Well, I say no, but you have the discretion, so –

THE COURT:

Okay. I’m going to impose the court costs and I’m going to impose the
mandatory fine of $10,000. I’m not going to impose anything beyond
that.
Is there anything else we need to do today?

DEFENDANT: So, the 285.55[sic] and then $10,000?
THE COURT:

Yes.

DEFENDANT: Okay. Thank you.
THE COURT:

Is part – it’s on top of the 10,000.

DEFENDANT: Yeah, I know.
THE COURT:

I have to do that.

DEFENDANT: Thank you.
THE COURT:

What was that, Amy?

CLERK:

The restitution too?

THE COURT:

The restitution I ordered.

DEFENDANT: Okay. Yes. All right.
(Tr., p.12, Ls.12-22.) (Emphasis added.)
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The Order of Judgment and Commitment sentenced Mr. Pittman to fifteen years, with
five years fixed, and ordered that he pay court costs of $285.50; restitution of $1,595.00; and a
$10,000 fine. (R., p.218.)
On July 13, Mr. Pittman filed an “objection” to the inclusion of restitution in the
judgment, asserting that the district judge at sentencing waived those costs. (R., p.241.) On
September 9, 2017, the district court1 entered an order overruling the objection, and affirmed the
judgment. (R., p.243.) The court concluded that the sentencing judge’s comment about not
imposing “anything beyond that” applied only to fines, not to the restitution, and that the judge’s
latter comment to the court clerk further clarified this. (R., p.242.) The district court additionally
concluded that that Mr. Pittman was bound by the terms of the Rule 11 agreement to pay the
restitution sought by the State, and that the sentencing judge’s following that agreement.
(Aug.R.)2 Mr. Pittman filed an appeal that is timely from that order. I.A.R. 17(e)(1)(C).
(R., p.223.)

1

The district judge deciding the motion was not the sentencing judge.
The Order Regarding Restitution is being augmented into the Appellant’s record by motion
filed contemporaneously with this Appellant’s Brief.
2

3

ISSUE
Did the district court err in denying Mr. Pittman’s objection to the order of restitution?
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ARGUMENT
The District Court Erred In Denying Mr. Pittman’s Objection To The Order Of Restitution
The district court erred in denying Mr. Pittman’s objection to the ordered restitution, for
two reasons. First, the sentencing court’s pronouncement at the time of sentencing made it clear
that the court intended to order Mr. Pittman to pay the court costs and the mandatory fine, only,
not restitution.
It is well established that a defendant’s sentence consists of the words pronounced by the
judge in open court and in the presence of the defendant, not the words appearing in a written
judgment or order. State v. Allen, 144 Idaho 875, 878 (Ct. App. 2007); State v. Wallace, 116
Idaho 930, 932 (Ct. App. 1989). When a sentence appearing in a written judgment of conviction
or order is inconsistent with the oral pronouncement, it is the oral pronouncement that controls.
See State v. Wilson, 127 Idaho 506, 509 (Ct. App. 1995); State v. Burnside, 113 Idaho 65, 71
(Ct. App. 1987).
In this case, the sentencing court initially stated its intent to order Mr. Pittman to pay
restitution and court costs, and “no fine in this case.” (Tr., p.11, L.17 – p.12, L.1.) But once the
prosecutor advised the judge that a $10,000 fine was mandatory, and after the judge understood
that “I can waive the other two, but I can’t waive the $10,000,” the sentencing judge changed his
mind and and pronounced: “Okay. I’m going to impose the court costs and I’m going to impose
the mandatory fine of $10,000. I’m not going to impose anything else beyond that.” (Tr., p.12,
Ls.6-21.) (Emphasis added.) The court clearly understood there were three components to the
financial portion of the judgment, and it intentionally and definitely decided to impose only two
of those: the mandatory fine and the court costs. The fact that the court later, in a short,
ambiguous reference made in answer to his clerk’s question about restitution, i.e., “the restitution
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I ordered” (Tr., p.13, Ls.7-10), does not vitiate the judge’s deliberate, definite, and clear
pronouncement that it was imposing only the fine and court costs “and nothing beyond that.”
(Tr., p.12, Ls.6-21.) The judgment should have been corrected to reflect the sentencing court’s
pronouncement and include only the fine and court costs. The district court’s order denying
Mr. Pittman’s request to make that correction was in error, and should be reversed.
Second, the district court clearly erred in concluding that Mr. Pittman was bound by the
terms of the plea agreement to pay the restitution that was requested by the State. (Aug.R.) The
agreement provided that “restitution shall be submitted within thirty (30) days by the State.”
(R., p.205.) This term imposes no obligation on Mr. Pittman to pay the amount requested, or to
pay restitution at all; any ambiguous language is to be construed in Mr. Pittman’s favor. See
State v. Nienburg, 153 Idaho 491 (Ct. App. 2012) Ambiguous language is to be construed in the
defendant’s favor. State v. Peterson, 148 Idaho 593, 596 (Ct. App.2010). Thus, contrary to the
conclusion of the district court, Mr. Pittman’s objection is not precluded by the terms of the
agreement.
CONCLUSION
For the foregoing reasons, the district court’s order denying Mr. Pittman’s objection to
restitution should be reversed, and the case should be remanded to the district court for
correction of the judgment.
DATED this 19th day of December, 2017.

___________/s/______________
KIMBERLY A. COSTER
Deputy State Appellate Public Defender
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